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SIDNEY HEttER, SUE HELLER, ,
SHELDON KN,AUS and LrfNN xR.AUs,

Pet i t lonera ,
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SN{UEL BRISKER and
GERfRUDE BRISKER,

Petlt ioncrg,
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Thcro Eattera ean€ before the Court for trlal on

Febnrary 23, I98{. llhe caaes uere trled together due to

ltrong factual einl lari t les, in that both propert lor are

located ln the sane aquare and on the aame street and both

lnrcelr arc troprryed by relatively old, tvo-story butldlnga

lsarod for retail or aarrrl,ce operatlonr at thc tlne of

vl luatlon.

Pctltlonerr tn theee actlona challenge aasea3Dente for

tax year 1983. l lhie Court haa Jurlgdlct lon

appealr lrursuant to D,C. Code 5S11-1201 and

nadc eppl lcablc  by S{7-825 (1981} .

BACTGROT'ND

Ttre dirputcd tare. usre aegeeaed uPon thc follorlng

valuatlons. Itro eubJect proP€rty ln Tax Doclat No. 320I-83

('thc Holler proporty') lr lot 808 ln 8quar. 3l?r hnovn ar

509 l l th EtrGct, Northrust, and vae valued at 9{851000 for

r.ftr.rlont Frrlro.Gt. Upon addnlrtratlvc tPPGll rnd lrarlng

Tax Docket No. 3258-83

to hear thero

{7 -3303  ( l 98 l l ,
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the aaeerament nas sustained by the Board of Eguallzatlon and

iew on l, lay 20 , L982. The subJect propcrty ln Tax Dockot

N o .  3 2 5 8 - 8 3  ( ' t h e  B r i s k e r  p r o p e r t y ' )  i s  L o t  2 0  l n  S q u a r e  3 { ? ,

ag  513 l l th  S t ree t ,  Nor thwest ,  and wag va lued a t

st180,000 for aaaeasment purposea. upon adminlstratLvo appeal

and hearLng, the aseessment Lraa suatained by the Board of

t lon and Revlew on ttay 29, 1982.

DISCUSSION

At trlal, the partles presented evidence developed

through enployment of differing rnethods of valuatl.on, Ttre

respondent urged adoptlon of the original rs8esament value

ich, ar establlshed by testlnony of the responelble aBseB$r,

derived. under the narket data approach relylng on aalee

lcet of property deeroed coroparable to tho rubJect propor-

ie8. llhc petltl,onere, on the other hand, presonted expert

tcrtlnony at appralsed value under the lncone approach, ln

thle lnrtancc applled by capltal.lzlng the actual lcare lncme

the propertler.

For reagon8 atated rcre fulty belor, the Court flndg ttrc

evidence pr"s"rrtt at trlal lnadequate for properly concludl

luatlon. Both tlre arrearn€nt and the appraleal, prercntod

through an crlr€rt vltneg!, are deflclent ln levaral cnrclal

roslrQcta.

l. llhe Aaaesgorf s Approach

Under the tax ltatutes and rnni.ctpal regulatlone, lt ls

tonplated that an a.reasor I r uee of thc narket data trethod

ll  cntal l  conalderatlon of r€cent saleg ol rrcaronably

coruparable' propert loa. 9 DC|IR 3307.3 (19821 , lnterprcttng

D.C .  Codc  5 {7 -820  ( l 98 I l .

lllro Court flndr that rcvcral of ths laler urod to a.aat.

thc valuc of thorc propertlo. Glthcr rrrc not .ufflclcntly

ccprreblc or r.ra trct properly lncludcd ln tho raaoa.grrf
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conslderat ione.  Address ing the la t ter  pornt  f i re t ,  a t  leaat

two of the Eales Here beyond the Etatutory date of valuatlon.

Under  D .C .  Code  54? -820 ,  "The  assessed  va lue  fo r  a l l  r ea l

property ehall  be the eetinated market valu8 of such property

as of January lgt of the year preceding the tax year . .  .  .  o

The Diatr ict thue yaa regulred to determine the tax year 1983

values of the eubJect propert les aa of . Ianuary 1, 1982. yet

tvo of the srleo trken lnto account aB repregantatlve of val

nade ln l larch, 1982, and !tay, 1982. l l tre Dlatrt,ct arguer

that gales coopleted at thoEe tlmea are ll,kely to have been

agreed upon thre€ to al,x nonths earller -- €.!t.1 on or about

the valuatlon data -- and rtates that property aalea 'custo-

ly' reguire geveral nontha of negotlatlon and contract

rovler prlor to tettlon€nt. Such a contentton cannot Bupport

tho uaa of raler nade beyond the valuatlon date ln theee

. Not only 1a the polnt speculative -- the Dlgtrlct

lng nade no allegatlona that thc salee uaed actually vere

agreed upon by January I,  1982 -- but l t  also la plalnly

a! a nattar of law. It le loglcal that the statutory
I

luatlon data vould operate as a cutoff point for evaluation

of narkot datal thla lr the plaln fuaport of the atatuts, lfhg

Dlrtr lct har preeented no authorlty, lcAlr lat lve or Judlclal,

for the propoaltlon that tone other lntarpretatlon would be

accurata or rlre, and the Court finde no reason to cast the

ctrtutc ln the ray urged. Pollcy reaaona relgh agalnst such

Gontorled tnterpretetlon. Tho perlod durlng vttlch narkct

valuc lr analyred, no lesc than the perlod donontnated ar thc

tu y.ar, rhould bc dlecernlble wlth 3ome cartalnty by the

ar.oraor and thc taxp.yer. To aanction the urc of laler date

ovcrlapplnE fron onc at8€trrnt cyclo to the nart rould crct!:

rgc lor govcrrurnt nrnlprhtton of acrctrod valucl.
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The conparabi l i ty  o f  aa les used by the asaeaaor  a lso ls

t l .onable.  I t  is  not  expecbed that  ea les ueed for  compar-

son wi r r  concern prop€r ty  ldent icar  to  thaL being aeseaaed.

theleeg, the Court  le obl igated in a tr ia l  de novo to

lne markct value based upon suff icient and rel lable

ldcnce. Trial testl .nony and f i t ings in thls caae indtcate

salee of propertlee acquired aB part of development rand

ages were ueed for conparison. Included were sales of

perttee for rhich condemnation wae funnLnent to arlon gove
L I

t  acgulei t lon.-

In contraat, the developmental ecope ls nuch more lrrtted

or thc eubJect prop€rtleg becauae they are not adJacent.

opsrty standing between them ie used aa an office bulldlng,

nd hae been for gone tl.n€. The restrrondent hal preaented no

ldence that thla parcel would or could be acqrlred to

srenble the eubJect propertleg for developnent.

t{hile sone of the aaleg used do appear to be approprlatc

eomparleon with reapect to tlning and developmont poten-

lal, the valldlty of the entlre aaaeaament lB cal led Lnto

tlon becausefof the use of other data not ln conpllance

rtlr thc regulatory atandard of 'reaeonably conparable prop-

.  .  .  recent ly  ao ldr '9  DCl , tR 5307.3 (1982) ,  and tho

tatutory gclreno of valuatlon under D.C. Code 5{7-820 (l98l l .

/ Ttre Court is not persuaded that the condemnatlon dlstlnc-
lon Lr dlepoeed of ag alnply aa the respondent vould have
t. Rcspondent stater ln propoeed f indinga and conclualonr

'tho atandard to b€ applied ttnl condemnatlon actlonr
arrlvlng at value 1g ldentlcal to that ueed ln aegeaalng
I property for tlx Frrposecr' cltlng qlt5lgt_gllolgr5la

.  13-Pa ice l i  o f  Landr -53 i  F .2a  33? to .c f f i
c l t not stata the proporltlon urged by the Dle-

rict. At noet, lt nerely aupportg the concept of narket
aluc a! fa rouEh egulvalent of value to thc dncrr 'but dlr-
egardlng certaln peraonal rrpect8 affectlng Ura gmorrl vler
t  Yt luc,  5!a F.Zd r t  338.
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I I .  T t re  Exper t rs  npproach

Peti t ionersr expert  determined value based on the lncome

but l t  too lacked a gatiofactory foundatlon for this

rt to conclude proper value. The income approach .baees

saed value on the anount that lnveetorg would be r-tll l,ng

pay to receive the Lncome that the property could be ex-

to y le ld . r  9  DCl , lR 5307.5 ( f982) .  Under  th lg  rethod,

la capltalized at a rate estLmated to r€present an

nveltorri returnl the reeultlng Lncome stream 1r taken as

ndlcattve of value.

?he petttl,onenr expert, F. Alden ld.rrray, \tr., rlnply

ltallzed thc actual leaee lncome recel,ved by ovnere of the

Ject prop€rty. llhe regultlng appralsal and testlnony ex-

lbltr a nunber of deflclencles. For one natter, the ground

I of lnprovenents on the Heller property la occrrpied by a

lquor rtore, No lncom statenenta were eubnltted for the

torc. Sheldon Kraus, presldent of the corporatlon whlch

the ltorer l! algo ona of tlre ounera of the aubject
I

rty ln Trr Docket No. 3201-83. Deaplte thle, the pett-

r8r exp€rt dld not nate an effort to evaluate the clr-

unrtancee of the lcase to deternlne vhether the Lncotre to

property ohmera rcflected the level of lncme that nlght

cxpected fron tn arnt length transactlon. Nor uae detalled

yrlr nade, for either of the eubJect prop€rtlesr of the

of thc varlou3 laarer and thelr cffect on dlrtrlbutlon

cortr and bensfltt bstwcen ownort and tenante, or thr

fcot of 'elcaps' clauger pcrnlttlng the qrnorl to cut tha

lcuo tcrn glrort.
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Thua, assumlng that the income approach ts appllcable 1
zl

the lnetant  casea,  pet i t ionersr  exper t  tegt lmony fa i lcd to

provtde a cuff iclent foundation for determlning the subJect

propert leaulncome earnlng potentialr '  a valuatlon factor

under  D .C .  Code  5 {? -320  ( f98 I } .

Thc Court doeg not ln these natters reach tho

of the appropriate uEe of actual leaee lncome for
2l

Furposes, except to note that such l,ncorne nay be

factor  under  D.C.  Code Sl7-820 (1981) .

?/ Tte govermpnt 1g not bound to uao a partlcular
ialuatlon for tho type of propcrty lnvolved hcre.
ol Colunbla rcarulatlonr provlde asle.torr a cholce
9  DCHR 5307 .2  (19821 .

clNcLUSTONS

The Court flnds the evldence presented ln fillnge and a

trlal of ttrere carea -- lncludlng the orlglnal arro.m€nt!

and eupportlng docuncntatton and tcrtlnony -- lnadcguatc to

deternlne the value of the ubJect propertlee. It ls lnpor-

t nt to not that, although nornally eubstantlal relght

bc Alven to the declrlone of the Board of Eguallratlon and
r l

Revlewr- auch a courac would not b approprlate ln thc lnrt

actionr. In contralt to the Board, the Court har had the

queatlon

aaaeganont

a relevant

rrcthod of
Dirtr lct
o f

3/ ftre recotd ln ttroee casaa, lncluding pleadlnge, evldenco I
EuUlftted at trlal and argumenta of couniel, Lt- poorly sulto{
to detcrnlnatlon of euch t guestlon here. l'lorcoverr the I
reault reachcd ln ttroee caeea nelther requLree nor uarrantr I
rerolvlngr ln the narroe contoxt of thie craer a gueetlon I
rlUr ruch broad lnpact.

l/ Notvtthetandlng that thla proceedlng le ln tho natun of {
Ertal 4e novo, l t  ls statutorl ly deelgnated an 'appealr ol I
t t re  go6;a-&iE€rmlnat ! ,on.  8 .q. ,  D.C.  Code 5$17-825( t ) ,  l7-33q3
(f9S1t. !!he Court hag excluEtve Jurladlctlon' to revlew tho I

vattdiiy inc anount of all acacasiente of tax nEile-5yl-C6'e I
Dlet r lc t  o f  Coludla .  .  .  . '  D.c .  Code 511-1202 ( f98f l  .  I
(hphaelr added.l 'lhereforc Board detor:nrlnatlonr apProPrl- |
rt.Iy arc glvon rubetantlal uelght, Partlallerly rtrerc the I
Dtrtilct ol CoturOlarr dotcnra lr predicatr0 upon Uto tlgntro{
errlvrd rt ry Strc 8orrd.

I

I
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Coplce tor

Bnrce l'lagazlnc r Eegtrlre
6usan llagazino, Begulre
{Il Hungerford Drlve
Ilochvllle, tlaryland 20850

IrCC ilulla L. 8aylor
Offlca of the Corporatlon Counecl,
113! North Capltol gtrect, f , .8.
tfarhlngton, D.C. 20002
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benefit  of the testimony of the asaessor, a9 well as othor

testlmony and documentary evidence not presented to the Boa

and the opSrortunity to review these matters within the con-

text of a tr iar de tovo. rn r ight of thla disparity ln the

baees for declsion, and the f indings that have been made ae

reeurt of this tr ial,  the court cannot attach the eame aig-

nlf lcance to the Boardrs determination that l t  nornally vou

ner l t .

Under  D.C.  Code 547-3303 (198I) ,  madc appl icable to

annuar rear property aaseasmente by D.c. code s{?-g25 (r9gl)

' [ t lhe Court nay aff irm, cancel, reduce, or J,ncreaae the

a88e88nent.r rn accordance wlth the courtra evaruatlon of

the uelght and eufficlency of the evldence here presented,

the tax year 1983 aseeaamenta for the subJect prop€rt lc!

shall  be cancelled. The tax year 1982 f inal assesamentg

rhal1 apply for tax year 1983 and for any eucceedlng year

untll a lauful revaluatlon, ln accordance rlttr the prlnclplo

enuncl,ated ln Diatrlct of Colunbla v. Br,rrllnqton Apaltnpnt

Houge 9o.  t  375 A.2d 1052 (D.C.  L9771 .

l{hcreforer. 1! 1r ttrle aPl' day of, Aprll, 1981,

ORDERBD that tbe tax year 1983 ageeasmanta for the

rubJect propertler be, and hereby are, cancel,ledr and lt

FURIHER ORDERAD that the potltlonors ulthln 20 days

thc date thla order ia algned shall preaent rn order for

fund of taxce for tax year 1983.
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